
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



186 2 VIRGINIA LAW REGISTER, N. S. [ July, 

SUPREME COURT OF APPEALS OF VIRGINIA. 



Washington & O. D. Ry. v. Zeu/s Adm'x. 

March 16, 1916. 
[88 S. E. 309.] 

1. Railroads (§ 344 (8)*) — Injuries to Persons on Tracks — Actions 
— Pleading. — The declaration, in an action for the death of one killed 
in a collision at a crossing, need not negative or anticipate the de- 
fense that deceased did not exercise due care by looking and listen- 
ing for trains before attempting to cross the tracks. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1112; Dec. 
Dig. § 344 («).* 11 Va.-W. Va. Enc. Dig. 597.] 

2. Railroads (§ 344 (8)*) — Crossing Accidents — Declarations — Suffi- 
ciency. — A declaration, seeking recovery for the death of one killed 
at a railroad crossing, averring that deceased was without any negli- 
gence on his part, was sufficient to negative any inference of negli- 
gence that deceased failed to look and listen for approaching trains. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1112; Dec. 
Dig. § 344 (8-).* 11 Va.-W. Va. Enc. Dig. 595.] 

3. Railroads (§ 327 (7)*) — Crossing Accidents — Duty to Look and 
Listen. — Travelers approaching a railroad crossing must bear in mind 
that trains have the right of way, and it is their duty to look and 
listen for approaching trains; hence motorists who by stopping be- 
fore going on the tracks could have seen an approaching train and 
avoided all danger were guilty of contributory negligence, which pre- 
cludes recovery for any injuries resulting from a collision, where they 
drove onto the tracks at a speed of 12 miles per hour and were struck; 
this being particularly true as motor cars, by reason of their weight 
and bulk, endanger the safety of passengers on trains. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1050; Dec. 
Dig. § 327 (7).* 11 Va.-W. Va. Enc. Dig. 592.] 

4. Negligence (§ 93 (1)*) — Crossing Accidents — Imputed Negli- 
gence — Ownership and Management of Automobile. — Where deceased 
and another were taking an automobile trip, it appearing that though 
deceased's companion owned the machine, each participated in run- 
ning it, and that deceased according to custom prepared the machine 
for the trip, the two were engaged in a joint enterprise, so that the 
negligence of one in failing to look and listen for trains before going 
on a railroad crossing was imputable to the other. 

[Ed. Note. — For other cases, see Negligence, Cent. Dig. §§ 147, 148; 
Dec. Dig. § 93 (1).* 7 Va.-W. Va. Enc. Dig. 340.] 

Error to Circuit Court, Alexandria County. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Action by Ernest Zell's Administratrix against the Washing- 
ton & Old Dominion Railway. There was a judgment for plain- 
tiff, and defendant brings error. Reversed, and judgment en- 
tered for defendant. 

C. B. Nicoi, of Alexandria, and IV. J. Lambert, of Washing- 
ton, D. C, for plaintiff in error. 

John M. Johnson, of Alexandria, and Crandal Mackey, of 
Washington, D. C, for defendant in error. 

Kelly, J. Ernest Zell was killed on a highway crossing when 
an automobile in which he was riding was struck by a passenger 
train owned and operated by the Washington & Old Dominion 
Railway. His administratrix brought this action and recovered 
the judgment under review. 

[1, 2] There was a demurrer to the declaration, which was 
overruled by the circuit court, and that action, though earnestly 
complained of, was plainly right. The ground of the demurrer was 
the failure to allege that either Zell or Peck, the driver and only 
other occupant of the automobile, looked and listened for a train 
before attempting to cross the track. This was a matter of de- 
fense which the plaintiff was not required to negative or antic- 
ipate in his pleading or proof. Interstate R. Co. v. Tyree, 110 
Va. 38, 40, 65 S. E. 500; U. S. Spruce Lumber Co. v. Shumate, 
87 S. E. 723. But if the rule were otherwise, the declaration 
would be sufficient in this respect because it does allege that the 
plaintiff's intestate was "without any negligence on his part." 
Danville v. Thornton, 110 Va. 541, 550, 66 S. E. 839, 842. 

At the trial the defendant demurred to the evidence, but the 
court overruled the same and entered up judgment for the plain- 
tiff upon the conditional verdict of the jury. This action con- 
stitutes the basis of the only other assignment of error. 

[3] Zell and Peck, both residents of Alexandria, were inti- 
mate friends and associates. Peck owned an automobile in which 
he and Zell frequently went out together on pleasure trips. Both 
were familiar with 'the machine, and were competent drivers. 
When out together they would sometimes, even on the same run, 
take turn about at the wheel. Zell frequently drove the car when 
Peck was along, and seems to have been the man who always got 
it out and ready for a trip. It was not unusual for them to go 
to Washington together on Sunday, and they were on such a trip 
when they met their death in the collision above mentioned. 

On Saturday night before the Sunday morning of the accident, 
Peck, who kept a grocery store, left his place about 9:30 o'clock 
in his car and in company with Zell. Where they went or what 
they did between that hour and some time next morning does 
not appear. The witness Leachman, who worked at the store 
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and stayed with Peck, retired about 11 o'clock, and the latter 
had not then returned, but he did come in and go to bed some 
time during the night. At 9 :30 next morning Zell came around 
and waked Peck and Leachman, asked if they were going to 
sleep all day, and then went out, got the machine from its place, 
and was fixing and cleaning it up while Peck dressed and got 
his breakfast, which he did in very few minutes. He and Ze'l 
then immediately started off in the car, Peck at the wheel. 
Leachman says that he does not know anything about their plans 
on this occasion, except that "they had made some arrangements 
to go out." The declaration avers that they intended to go to 
Washington, and they were next seen, so far as the evidence 
shows, about \ l /> miles from Alexandria going northward, and 
approaching the intersection of Mt. Vernon avenue with the 
track of the defendant company. This point is known as 
' Hume's crossing," and is outside of the city in Alexandria 
county, but it is a crossing much used, both by vehicles on the 
highway and by trains running between Alexandria and Blue- 
mont Junction. In coming from Bluemont Junction to Alex- 
andria the trains run backwards, that is, with the cars in front, 
the engine moving backwards. This practice has been carried 
on for years, and this accident appears to have been the first of 
the kind on that line. The train, art engine and tender and one 
combination passenger and baggage car, was running in this 
manner going east towards Alexandria when the collision oc- 
curred. 

This was a dangerous crossing for travelers coming, as these 
two men were, from the south, because on that side of the track 
and west of the highway there was a natural embankment or hill 
which obstructed the view from the highway to the track and 
vice versa. Various estimates, not purporting to be based upon 
actual measurements or to be absolutely accurate, appear in the 
record as to the extent and effect of this obstruction, but the 
question is set at rest by the results of undisputed tests and 
measurements made by a photographer assisted by an en- 
gineer. These tests and measurements, construed most strongly 
against the defendant, demonstrate that the driver of an automo- 
bile, coming north on the highway, could in a perfectly safe 
and ample stopping distance of the track, see a train approachin? 
from the west at a distance of at least 75 feet from the crossing 
As he drew nearer the track he could see the train still further 
west, the track in that direction being straight for several hun- 
dred feet. The maximum rate at which any witness placed the 
speed of the train was "between 25 and 30 miles an hour." This 
same witness, the only eyewitness who testified, and who was in 
a position to see both the train and the automobile and "just 
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stopped and waited to see which would cross first," said that 
the automobile approached the crossing at about 15 miles an 
hour, and slowed down just before reaching it to a speed of from 
10 to 12 miles, the impression made on him being that the ma- 
chine slowed down to avoid the jar which would result from 
running at a faster rate over the crossing. 

A number of grounds of negligence on the part of the railway 
company are charged in the declaration, chief among which are 
excessive speed, failure to give the statutory signals for the 
crossing, running the train backward, failure to keep a lookout 
for the crossing, and want of proper equipment. It is earnestly 
contended on behalf of the company that the plaintiff wholly 
failed to establish any of these grounds. But, conceding that 
there was evidence tending to show negligence on the part of 
the defendant, there can be no recovery by the plaintiff for the 
reason hereinafter stated. 

The negligence of the driver ot the car is perfectly manifest. 
He had no right to proceed across the track without looking and 
listening for a train. The greater the danger the greater Was the 
measure of his duty. If he did not see or hear a train when he 
first reached the point at which the obstruction began to pass 
from his westward vision along the track, then it was his duty 
to continue to look and listen until he reached the track. The 
very contention made here that he had to be close to the track 
before he could see any distance to the west emphasizes the im- 
portance of caution on his part. If the running of his machine 
interfered with his hearing or looking, it was his duty to stop 
and look and listen so as to make looking and listening effective. 

Travelers approaching a public crossing must bear in mind 
that, while their rights and those of the railroad company at that 
point are "mutual, reciprocal, and coextensive'' in general, the 
law has always accorded, and in the nature of the case must ac- 
cord, to a moving train the right of way. Southern Ry. Co. v. 
Torian, 95 Ya. 454, 23 S. E. 569; Elliott on Roads and Streets 
('3d Ed.) § 1021, and cases cited in note 77; Continental Imp. 
Co. v. Stead, 95 U. S\ 161, 24 L. Ed. 403. A failure on the part 
of the railroad company to give proper warning or other lack of 
ordinary care will render the company liable if its negligence is 
the proximate cause of an injury at a crossing and the injured 
party is without fault — "but the track itself is a warning of 
danger, and a traveler must always exercise care proportionate 
to the known danger, and this care must be such as one who 
knows the danger and is aware of the prior right of passage 
would be expected to exercise." 3 Elliott on Railroads (1897), 
and cases cited in notes 1 and 3. 

In the latest reported crossing case decided by this court (U. 
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S. Spruce Lumber Co. v. Shumate, cited supra) Judge Cardwell, 
who delivered the opinion, citing a number of authorities, said : 

"This court has repeatedly held that the duty of looking and 
listening for approaching trains before crossing a railroad track 
must be discharged in a way to make looking or listening effec- 
tual." 

The entire opinion in that case is in point here, for it shows 
that under the allegations of the declaration there, as under the 
evidence here, if all the negligence charged against the defendant 
be taken as true, the accident could not have occurred without 
the contributing and concurring negligence of the plaintiff. The 
case at bar is even a stronger one against the right of recovery 
than the Shumate Case, because the plaintiff there was riding 
in a horse-drawn vehicle, and, as we shall see, the authorities hold 
automobile drivers at crossings to a higher degree of caution than 
drivers of wagons and other vehicles drawn by horses. In Chase 
v. N. Y. Cent., etc., R. Co., 208 Mass. 137, 94 N. E. 377, the 
court said: 

"The rules of law applicable to the driver of a horse-drawn 
vehicle approaching a railroad crossing have been laid down in 
many cases. He must look and listen in a reasonable way, so 
as, if possible, to secure his safety. The proper application of 
this rule for one driving an automobile is simple, and in concrete 
cases far less difficult than for the driver of horses. * * * 
If his machine is a good one, it can be controlled easily and per- 
fectly, and there is no danger from it if he stops to look and 
listen within six feet of the track." 

This authority is directly applicable to the present case. It af- 
firmatively appears that either of the occupants of the car could 
stop it very quickly. They approached this dangerous grade 
crossing, with which they were both familiar, at 15 niiles per 
hour, and, with what the witness thought was only a slight re- 
duction of speed to avoid the jar in riding rapidly over the track, 
ran onto the crossing at the rate of from 10 to 12 miles an hour. 
If, as was suggested in the opinion of the Massachusetts court 
above, they had stopped in six feet of the crossing, as they could 
safely and easily have done, they would, beyond any possible 
doubt, have seen and heard the train before starting their car 
again. Indeed, even as it was, and without any . stop on their 
part, the train was necessarily within the range on their vision 
before they reached the track, since otherwise, at a rate of not 
over 30 miles per hour, it could not possibly have overtaken them. 

In the well-considered case of New York C. & H. R; R. Co. v. 
Maidment, 168 Fed. 21, 93 C. C. A. 413, 21 L. R. A. (N. S.), 
794, the court said : 

"With the coming into use of the automobile, new questions 
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as to the reciprocal rights and duties of the public and that ve- 
hicle have [arisen] and will continue to arise. At no place are 
those relations more important than at the grade crossings of 
railroads. The main consideration hitherto with references to 
such crossings has been the danger to those crossing. A pond- 
erous, swiftly moving locomotive, followed by a heavy train, is 
subjected to slight danger by a crossing foot passenger, or a 
span of horses and a vehicle; but, when the passing vehicle is a 
ponderous steel structure, it threatens, not only the safety of its 
own occupants, but also those on the colliding train. And when 
to the perfect control of such a machine is added the factor of 
high speed, the temptation to dash over a track at terrific speed 
makes the automobile, unless carefully controlled, a new and 
grave element of crossing danger. On the other hand, when 
properly controlled, this powerful machine possesses capabilities 
contributing to safety. When a driver of horses attempts to 
make a crossing and is suddenly confronted by a train, difficulties 
face him to which the automobile is not subject. He cannot 
drive close to the track, or stop there, without risk of his horses 
frightening, shying, or overturning his vehicle. He cannot well 
leave his horse standing, and if he goes forward to the track to 
get an unobstructed view and look for coming trains, he might 
have to lead his horse or team with him. These precautions the 
automobile driver can take carefully and deliberately, and with- 
out the nervousness communicated by a frightened horse. It will 
thus be seen an automobile driver has the opportunity, if the 
situation is one of uncertainty, to settle that uncertainty on the 
side of safety, with less inconvenience, no danger, and more 
surety than the driver of a horse. Such being the case, the law, 
both from the standpoint of his own safety and the menace his 
machine is to the safety of others, should, in meeting these new 
conditions, rigidly hold the automobile driver to such reasonable 
care and precaution as go to his own safety and that of the 
traveling public. If the law demands such care, and those cross- 
ing make such care, and not chance, their protection, the pos- 
sibilities of automobile crossing accidents will be' minimized." 

In Brommer v. Penn. R. Co., 179 Fed. 577, 103 C. C. A. 135, 
29 L. R. A. (N. S.) 924, the court, quoting the above language 
from the Maidment Case, says further: 

"This rule is conducive to safety, and observation and experi- 
ence have deepened our conviction of its soundness. We, there- 
fore, adhere to it and now restate it, and the court below was 
clearly right in holding it was conclusive of this case. Here as 
there, the driver of the machine, when stopping, looking, and lis- 
tening, would have prevented the accident, made chance, not 
stopping, the guaranty of his safety. * * * The plaintiff in 
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error Brommer was clearly guilty of contributory negligence, 
and the court rightly gave binding instructions against him." 

See, also, N. & W. Ry. Co. v. Strickler (Va.), 86 S. E. 
824; Springs v. Va. R. & P. Co., 117 Va. 826, 86 S. E. 65; 2 R. 
C. L. § 42, p. 206, and citations: David's Law of Motor Ve- 
hicles, § 180, p. 179, and cases cited; Ann. Cas. 1913B, 682, note. 

In the case of Southern Railway Co. v. Vaughan's Adm'r, 88 
S. E. 305, decided by this court today, in which a recovery is 
upheld dn favor of the estate of an automobile driver killed at a 
crossing where the view was obstructed, the court instructed the 
jury that it was the duty of the driver to stop, look, and listen, 
and the evidence tended to show that he did stop for that pur- 
pose in five feet of the track, but there was a deep cut and a 
curve in the track near the crossing, and, notwithstanding his 
caution, he was caught and killed. As already shown, if Peck 
had stopped near the track as Vaughan did, the accident in this 
case would have been averted. It will, of course, happen in ex- 
ceptional cases, as may have been true in Vaughan's Case, that 
going ahead without looking will afterwards prove to have been 
the safer course, but when men choose to act upon chance in- 
stead of caution in such cases, they violate a general rule of 
safety, established by reason, experience, and authority, and are 
guilty of negligence which will bar a recovery. 

There are cases in which the question as to whether the trav- 
eler was guilty of negligence in going on the track without look- 
ing and listening is one for the jury. This class of cases is dis- 
cussed, and the distinction applicable here indicated by Judge 
Buchanan in Boyd v. Southern iRy. Co., 115 Va. 11, 78 S. E. 
548, Ann. Cas. 1914D, 1017, and we may well say in leaving 
this branch of the case, as he said in concluding that discussion : 

"Certainly there ds nothing in the f icts and circumstances of 
the case to take it out of the general rule that failure to look and 
listen before going upon a railway crossing is per se negligence." 

[4] But it is claimed that the negligence of the driver, Peck, 
cannot be imputed to Zell. Inasmuch as they left Alexandria 15 
minutes before the accident with Peck at the wheel, it is a fair 
inference that he was still driying the car, but in our view of 
the case that fact is immaterial, because Zell's situation did not 
bring him within the rule applicable to invited guests or passen- 
gers as applied in A. & D. R. Co. v. Ironmonger, 95 Va. 625, 632, 
29 S. E. 319, but, upon the contrary, brought him within the rea- 
son and the terms of the rule that where two persons are en- 
gaged in a joint enterprise or adventure in the use of an automo- 
bile even though the enterprise or adventure be only a pleasure 
trip, the contributory negligence of either, within the scope of 
the enterprise, will bar a recovery by the other. In this case Zell 
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had taken the lead that morning in the joint project in which 
they were engaged, and can, by no reasonable intendment, be 
classed as an invited guest or passenger in the sense in which 
those terms are used in the Ironmonger Case and the many other 
cases of that type, the authority of which in cases where they 
apply we recognize, but which are distinguishable in principle 
from this one. 

In the second volume of Ruling Case Law, § 43, p. 1208, after 
adverting to the variety and contrariety of opinion upon the ques- 
tion of imputing to a passenger the negligence of a driver, the 
text says: 

''In spite of these different rules as to whether negligence may 
be imputed to a guest or passenger in an automobile, there seems 
to be no difference of opinion as to the rule that where two per- 
sons are engaged in a joint enterprise in the use of an automobile, 
the contributory negligence of one will bar a recovery by either, 
if it is a matter within the scope of the joint undertaking." 

See, also, Beaucage v. Mercer, 206 Mass. 492, 92 N. E. 774, 
138 Am. St. Rep. 401 ; 33 Cyc. 1015, and cases cited in note 64; 
White's Supplements (1907 and 1914) to Thompson on Neg., § 
506. 

That this rule applies to an ordinary pleasure ride would seem 
clear as a matter of reason, and is recognized in the authorities. 
"Thus in a case where two persons went out in a rowboat, it was 
held that one of them was imputable with the contributory neg- 
ligence of the other — .who, with his consent, did all the rowing 
and had charge of the boat — in getting in front of a steamer 
having the right of way, so as to bar a recovery for resulting in- 
juries." White's Supplement (1907) to Thompson on Neg., § 
506, citing Yamold v. Bowers, 186 Mass. 396, 71 N. E. 799. To 
the same effect is Beaucage v. Mercer, supra. 

The undisputed evidence here presents a case of a joint ad- 
vantage by Zell and Peck, and brings them both within the influ- 
ence of the rule announced in the foregoing authorities. 

We are of opinion that the demurrer to the evidence should 
have been sustained. The judgment complained of will accord- 
ingly be reversed, and a judgment entered in this court for the 
plaintiff in error. 

Reversed. 

Keith, P., absent. 

Note. 

Imputable Negligence. — In order that the negligence of one per- 
son may be imputed to another, the injured person and the one 
whose negligence contributed to the injury must have been cooper- 
ating in the execution of a joint enterprise in progress at time of 
accident. Beaucage v. Mercer, 206 Mass. 492, 92 N. E. 774, 13 Am. 
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St. Rep. 401, 33 Cyc. 1015; Louisville, etc., Ry. Co. v. Creek, 131 
Ind. 139, 29 N. E. 481, 14 L. R. A. 733; Koplitz v. City of St. Paul, 
86 Minn. 373, 90 N. W. 794, 58 L. R. A. 74; Roach v. Western & A. 
Ry. Co., 93 Ga. 785, 21 S. E. 67. 

To constitute a common or joint enterprise within the rule as to 
imputed negligence each must have power in directing and controll- 
ing the matter under execution Washington, etc., Ry. Co. v, Zell's 
Adm'x, supra; Koplitz v. St. Paul, supra; Bailey v. City of Center- 
ville, 115 Iowa 271, 88 N. W. 379; lane v. Atlantic Works, 111 Mass. 
136. 

Hence the negligence of a driver cannot be imputed to an invited 
passenger where the driver is in no sense the agent or servant of 
the passenger nor subject to the passengers control. Atlantic, etc., 
Ry. Co. v. Ironmonger, 95 Va. 625, 29 S. E. 319. See Atlantic, etc., 
Ry. Co. v. Reiger, 95 Va. 418, 28 S. E. 590; New York, etc., Ry. Co. 
v. Cooper, 85 Va. 939, 9 S. E. 321; Butcher v. West Va., etc., Ry. 
Co., 37 W. Va. 180, 16 S. E. 4">7. And this is true although the in- 
vited passenger is so located in the vehicle as to have an opportu- 
nity to discover the danger and inform the driver of it. Atlantic, 
etc., Ry. Co. v. Ironmonger, 95 Va. 625, 29 S. E. 319. By riding in 
the vehicle of another as an invited guest, but exercising nor assum- 
ing no control over the movements of the vehicle, the driver is in 
no sense the agent or-servant of the invited passenger, and the con- 
tributory negligence of the driver will not be imputed to such pas- 
senger so as to bar his right of recovery for injury occasioned by a 
third persoh. Nesbit v. Town of Garner, 75 Iowa 314, 39 N. W. 
516; 9 Am. St. Rep. 416, 1 L. R. A. 152; Atlantic, etc., Ry. Co. v. 
Ironmonger, supra. Nor is a passenger in a public hack under any 
duty to supervise the driver and guard against approaching danger, 
unless he has reason to distrust the driver. East Tennessee, etc., 
Ry. Co. v. Markens, 88 Ga. 160. 13 S. E. 855, 14 L. R. A. 281. 

The doctrine that the contributory negligence of one of two or 
more parties plaintiffs, engaged in the prosecution of a joint enter- 
prise, will be imputed to the others so as to bar their recovery for 
injury applied with equal force to the parties defendants and the neg- 
ligence of one of two or more defendants engaged in a joint enter- 
prise will be imputed to the other defendants thereby making them 
severally liable for injury caused by such negligence. 

Thus where the occupant of a car was a common participant in a 
pleasure trip with his relatives and also gave directions to the driver 
as to the management of the machine he was held liable for injury 
caused to plaintiff due to the negligence of the driver, although such 
occupant was not owner of the car but a mere invitee for the com- 
mon pleasure trip. Adams v. Swift, 172 Mass. 521, 52 N. E. 1068. 
But if the occupant of a car is a guest and the accident was due to 
the negligence of the driver over whom the guest exercised no di- 
rection or control, such guest is not liable for injury caused by the 
negligence of the driver. Scultz v. Old Colony, etc., Ry. Co., 193 
Mass. 309. 79 N. E. 872, 8 L. R. A. (N. S.) 597, 18 Am. St. Rep. 509, 
9 Ann. Cas. 402; Christy v. Elliott, 216 111. 31, 74 N. E. 1035, 1 L. 
R. A. (N. S.) 215, 108 Am. St. Rep. 196; Hutchings v. Vassa (Mass.), 
112 N. E. 652. 

A. R. Boyd. 



